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Abstract

This article evaluates the European Union’s efforts to regulate consumer food information
with the aim of improving consumer nutrition as part of its broader consumer protection
agenda. With nearly a million deaths attributed to unhealthy diets annually, the EU’s New
Consumer Agenda, its Farm to Fork Strategy, and Europe’s Beating Cancer Plan all high-
light the objective of empowering consumers to make informed, healthy food choices. This
underscores the EU’s longstanding emphasis on regulating information to protect consum-
ers, an approach which is even stronger with nutrition more specifically. This article shows
that the EU food information law is based on two beliefs. First, consumers are given food
information that is sufficient, accurate, non-misleading, clear and easy to understand and
they are, therefore, well-informed. Second, well-informed consumers are empowered. This
article argues that both of these beliefs are misguided. The current food information rules
do not truly inform consumers well and do not, on their own, empower consumers to make
healthy dietary decisions. Consequently, this article expresses scepticism about the ability
of the current rules to promote improved nutrition. In light of the critiques of the current
rules, this article offers suggestions for an improved food information paradigm. In addition
to rules that would more effectively inform consumers, such a paradigm would acknowl-
edge the limitations of information to empower healthier food choices and, therefore, give
greater weight to more substantive interventions. This would align food law with broader
trends in consumer protection law and thereby genuinely promote healthier nutrition.
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Introduction

Since its inception, the European Union (“EU”) has regulated food products to increase
fairness in the marketplace and help protect the health, economic, and other interests of
consumers. In its earlier years, the EU focussed on improving food safety and promoting
the internal market (MacMaolain, 2015). Following the realization of the consequences
of unhealthy diets—typically high in fat, saturated fat, sugar, and salt and low in fruit,
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vegetables, wholegrains, and legumes—attention is now also given to improving nutri-
tion (Garde, 2010). In the EU, approximately 950,000 deaths and 16 million years of poor
health result from unhealthy diets each year (European Commission, 2021a).

Regulating food is a part of broader EU consumer protection. In the opening lines, the
EU’s New Consumer Agenda declares that “consumers rightly expect to benefit fully from
the single market and to be empowered to make informed choices” (European Commis-
sion, 2020b, p. 1). It continues by echoing the Farm to Fork Strategy (European Commis-
sion, 2020c) that one of the EU’s objectives is “empowering consumers to make informed,
healthy...food choices” (European Commission, 2020b, p. 5). These statements reflect the
EU’s longstanding belief that informing consumers empowers them in the marketplace.
This article asks how effectively EU regulation of consumer food information promotes
healthier food choices and how it could do so more effectively while reflecting on the scope
and limitations of the information paradigm in consumer law more generally.

The literature has explored information regulation in consumer protection law and pol-
icy more broadly (e.g., Helleringer & Sibony, 2017; Howells, 2005; Luzak et al., 2023;
Twigg-Flesner, 2016; Willett & Morgan-Taylor, 2012). This includes significant laws
such as Directive 2005/29 concerning unfair business-to-consumer commercial practices
(“Unfair Commercial Practices Directive,” “UCPD”). Understanding food information reg-
ulation remains significantly less developed. Food information discussions are even more
important and timely in light of the continuing and renewed focus of the EU on informa-
tion regulation to improve diets if it is to successfully reduce the burden of diet-related dis-
eases as it has committed to. Analysis beyond the existing literature is necessary for several
reasons. First, it is unclear what the EU’s values and objectives are in regulating food infor-
mation and how it has tried to implement these through food law. Earlier work has exam-
ined the history of EU food law and its reliance on information regulation (Friant-Perrot
& Garde, 2014; MacMaolain, 2007). This article goes further by answering fundamental
unexplored questions, including understanding the objectives of food information law, the
rules introduced to achieve these objectives, and what it means to be well-informed and
empowered in food decisions. Second, it is important to assess the extent to which the EU’s
rules meet the stated objectives of empowering consumers to make well-informed, healthy
food decisions. Aspects of this have been explored to some extent on specific issues, such
as the average consumer benchmark, front-of-pack nutrition labelling, and food claims
(e.g., Garde, 2010; Gokani, 2022; MacMaoldin, 2008). This article goes further by com-
pleting the remaining gaps. For instance, it explores how food information law protects
members of lower socioeconomic groups, such as consumers with lower incomes. Moreo-
ver, rather than looking at different rules separately, this article assesses the collection of
food information rules related to healthier choices to holistically determine the extent to
which food law contributes, and could contribute, to fulfilling the EU’s objectives. It fur-
ther reflects on how food law can benefit from insights from broader consumer law and,
in turn, what lessons food law could offer on the scope and limitations of the information
paradigm in general consumer protection policy.

The “Regulating Food Information to Improve Nutrition” section seeks to understand
the importance the EU has given to regulating consumer information to improve diets.
It explores the scope and limitations of information regulation in broader consumer law
and how information law remains central to food policy but without sufficient acknowl-
edgement of its limits and, thereby, argues that reliance on information regulation is far
greater with food than in other areas of consumer law. The “Well-Informed Consumers
and Food Information Law” section explores the design of the information-based regula-
tory tool to assess whether, and how, EU food law can successfully ensure that consumers
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are well-informed about nutrition. It puts forward a conceptualization of the consumer
food information paradigm: consumers are considered to be well-informed through rules
which aim to ensure that information is sufficient, accurate, non-misleading, clear, and easy
to understand. This section further shows that the EU rules do not in fact lead to well-
informed consumers according to these criteria. The “Empowered Consumers and Food
Information Law” section discusses the EU’s choice of the information-based regulatory
tool to empower consumers to make healthy decisions. This shows that even well-designed
information rules, if they were implemented, would not on their own empower consumers
to make healthy food decisions. In turn, it shows how the consumer food information para-
digm can be developed by recognizing how complementary substantive interventions (such
as on availability, pricing, or reformulation) would actually allow evidence-based informa-
tion rules to be utilized to improve dietary choices. Finally, the “Food Information Law and
Healthy Food Decisions” section reflects on the implications for food law and healthier
food choices of the significant progress made in other areas of consumer law. Elsewhere,
information-based rules have been improved, and more substantive, non-information-based
rules have been introduced. It concludes that bringing food information law in line with the
emerging trend in broader consumer protection law toward more substantive intervention is
feasible but currently prevented due to a lack of political will and leadership influenced by
economic actors profiting from selling unhealthy food.

Regulating Food Information to Improve Nutrition

This section seeks to understand the importance the EU has given to regulating consumer
information to improve diets. First, it considers consumer law beyond food law by pro-
viding an important broader context. In line with the literature on consumer information
regulation generally, it shows that it is accepted that well-designed information regula-
tion has a key role in informing and empowering consumers. Crucially, however, it also
shows how the EU has acknowledged that information regulation is limited in protecting
consumers and, therefore, the EU legislature has also introduced measures that go beyond
information regulation, such as withdrawal rights (e.g., Helleringer & Sibony, 2017; How-
ells, 2005; Luzak et al., 2023; Twigg-Flesner, 2016; Willett & Morgan-Taylor, 2012). Sec-
ond, building on the early literature on the use of food information regulation for healthy
diets (Friant-Perrot & Garde, 2014; MacMaolain, 2007; van der Meulen, 2013), it fur-
ther shows that regulating information is also central to food policy. With respect to food,
however, the EU has not acknowledged the limitations of information to help improve
diets. In short, therefore, this section argues that reliance on information regulation is far
greater with respect to nutrition than with respect to consumer protection generally. This
highlights the importance of assessing the effectiveness of the information paradigm in
improving diets.

Consumer Information as a Tool to Protect Consumers

Even if no specific consumer policy was envisaged in the earliest days of the European
Economic Community, visions of consumer protection go back as far as at least 1975
(Council Resolution of 14 April 1975). In these early days, what is now the Court of Jus-
tice of the European Union (“CJEU”) was faced with cases challenging national rules as
being contrary to EU free movement provisions, particularly what are now Articles 34-36
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of the Treaty on the Functioning of the European Union (“TFEU”). The impugned national
measures often sought to improve consumer protection in the national context. However,
they also restricted the free movement of goods across the EU and, therefore, reduced con-
sumer choice and economies of scale. Many national rules were struck down. The rules
that survived were often narrowly focused measures targeting particular national sen-
sitivities (Weatherill, 2016). Take, for example, the seminal Cassis de Dijon case (Case
120/78, 1979). In this case, German rules prohibited an alcoholic beverage of less than
25% alcohol from being marketed as fruit liqueur even when it was freely sold in France.
Germany argued that the prohibition protected consumers because a lower alcohol content
(alcohol being the most expensive constituent of the beverage) would lead to an advantage
over other products. In striking down the German consumer protection rules, the CJEU
expressed its view that consumers could adequately be protected by labelling the product
with its alcohol content. This was the beginning of what came to be known as the labelling
doctrine: Where consumers can adequately be protected through labelling, more restrictive
measures are disproportionate (Unberath & Johnston, 2007; Weatherill, 2013).

The breaking down of national barriers through deregulatory negative harmoniza-
tion was insufficient to promote the proper functioning of the internal market. In parallel,
increasing positive harmonization legislation was adopted, emphasizing consumer infor-
mation. This is seen most significantly in consumer contract law, where Directive 2011/83
on consumer rights sets out an extensive list of pre-contractual disclosure requirements.
Beyond contract law, the Unfair Commercial Practices Directive regulates practices in
business-to-consumer transactions. While the UCPD does not impose information duties
directly, it does prohibit misleading actions, which include information that is false or
likely to deceive the consumer, and misleading omissions, where material information is
not given. These positive harmonization measures seek to protect consumers and level the
playing field for industry. Nonetheless, they recognize that proportionate national rules
may still be necessary for consumer protection. For instance, the UCPD permits Member
States to apply stricter measures in financial services (Article 3(9) UCPD).

As the EU has clarified in its various consumer policy documents, a core rationale is
that consumers need “to be empowered to make informed choices” to fully benefit from
the single market (European Commission, 2020b). However, the effectiveness of informa-
tion rules in informing and empowering consumers has been critiqued extensively. These
criticisms include highlighting the limitations of human processing capabilities as shown
by behavioural economics; societal and personal barriers, such as a lack of time; and mar-
ket impediments, such lack of bargaining power or no market alternatives (Micklitz, 2012;
Ramsay, 1985; Willett & Morgan-Taylor, 2012). Therefore, over time, general consumer
law has evolved to also try to empower consumers in ways other than informing them. For
instance, with many distance contracts, consumers are granted withdrawal rights (Directive
2011/83/EU, Chapter 3), which not only allow consumers to study information but also to
reflect on decisions and examine and test goods (Twigg-Flesner & Schulze, 2010). Simi-
larly, the Unfair Commercial Practices Directive prohibits aggressive practices that impair
consumers’ freedom of choice even though the consumer may be well aware of their lim-
ited freedom of choice. Empowerment is also sought through maximum harmonization,
as this gives consumers similar rights across the entire EU and therefore increases famil-
iarity with rules (Twigg-Flesner, 2011), as well as enforcement and justice mechanisms
which seek to improve consumer redress. Significantly, the protections in consumer law
go beyond empowerment by enhancing the quality of goods and services and improving
consumer choice. In particular, Directive 2001/95 on general product safety goes beyond
providing consumers with information about product safety by requiring that only safe
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products be placed on the market. Similarly, Directive 93/13 on unfair terms in consumer
contracts not only requires contract terms to be transparent but also mandates that these
terms meet a test of substantive fairness (Willett, 2018).

Consumer Food Information as a Tool to Promote Healthy Diets

In parallel with general consumer protection law, the EU has developed a system of harmo-
nized food law. In the earliest years, EU food law focused on creating an internal market
for food. Developments in food quality focused on safe food rather than nutritious food
(Garde, 2010, Chapter 2; MacMaoldin, 2007, Chapter 3; MacMaoldin, 2015, Chapter 7;
van der Meulen, 2013). For the safety aspect of food quality, food law utilizes informa-
tion regulation. For instance, food should be labelled with a date of minimum durability
or a “use by” date. With food safety, the EU has gone well beyond empowerment through
information. There is a general prohibition on unsafe food and extensive substantive regu-
lation of matters such as biocides, product traceability, novel product approval, ingredients,
contamination rules, hygiene in manufacturing, irradiation, packaging materials, animal
health, and genetically modified organisms.

However, this article focuses on nutrition and diet where, as will now be seen, the infor-
mation paradigm dominates. It is only relatively recently that food law has developed to
encourage nutritious consumer food choices (Alemanno & Garde, 2013). In light of the
increasing international calls to address unhealthy diets (World Health Assembly, 2000;
WHO, 2004), in the 1990s, the EU began to think more about nutritional quality (European
Commission, 1997). In its Green Paper on Healthy Diets, the links between health, con-
sumer protection, and information regulation were explicitly set out: “[c]Jonsumer policy
aims to empower people to make informed choices regarding their diet” (European Com-
mission, 2005). The Commission also emphasized the importance of consumer understand-
ing in the subsequent Obesity White Paper. It stated its desire to increase consumer under-
standing through two information-based regulatory mechanisms (European Commission,
2007b, Section 4): on the one hand, regulating voluntary food information (food informa-
tion which is not mandatory in law, such as advertising or marketing on labels). This was to
be achieved most significantly through the then-recently adopted Regulation 1924/2006 on
health and nutrition claims (“Food Claims Regulation,” “FCR”), which seeks to prohibit
misleading health and nutrition claims on food. On the other hand, the provision of manda-
tory food information, particularly on labelling, which led to the adoption of Regulation
1169/2011 on the provision of food information to consumers (“Food Information to Con-
sumers Regulation,” “FIC”).

In 2014, the Commission published its Action Plan on Childhood Obesity. One key
action area was to “[i]nform and empower families.” The Commission emphasized that
“providing appropriate information to consumers could help them to identify nutritious,
affordable and convenient options” (European Commission, 2014). Only two legislative
initiatives were considered, both of which concerned information regulation: regulating
mandatory nutrition labelling and regulating voluntary food claims and other marketing.
More recently, in May 2020, the Commission published its Farm to Fork Strategy. In this,
the Commission claimed that “[t]he provision of clear information that makes it easier for
consumers to choose healthy and sustainable diets will benefit their health and quality of
life, and reduce health-related costs” (European Commission, 2020c, p. 13). It states that
one of the EU’s objectives is “empowering consumers to make informed, healthy...food
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choices” (European Commission, 2020b, p. 5). The only legislative commitments in the
Strategy designed to improve nutrition are measures on information regulation.

It is not surprising that the EU values consumer food information and its regulation.
The rationales are similar to those of broader consumer protection policy. Mandatory food
information rules can better inform consumers about the products they are buying and
using and correct information asymmetries. Voluntary information enables economic oper-
ators to promote the advantages of their products (European Commission, 2006). Infor-
mation-based regulation tends to regulate lightly because it places fewer restrictions on
industry, such as by not requiring changes to ingredients. Information rules can also be less
expensive to implement and enforce. Such rules can, therefore, be easier to reach political
agreement on (Howells, 2005; Luzak, 2018; Willett & Morgan-Taylor, 2012). This regula-
tion is a compromise because it is claimed that consumers are sufficiently protected while
avoiding more intrusive measures, such as product prohibitions, and is considered more
proportionate.

If the rationales favouring food information are similar to those for information-based
regulation in general consumer protection, so are the limitations. As discussed in the next
section, consumers are not always exposed to consumer food information and may not see
it, understand it, draw correct inferences, integrate it with other data, or use it to make
healthy purchasing and consumption decisions. One might, therefore, expect the EU to go
beyond information regulation in food law, as it has in general consumer protection. How-
ever, aside from a few isolated examples, particularly a recent limit on trans fatty acid con-
tent (Commission Regulation 2019/649), EU law does not regulate food to improve nutri-
tion beyond information rules. This is even more concerning because horizontal consumer
protection mechanisms, such as withdrawal rights, are not as useful for daily food pur-
chases or are often excluded for food (Articles 16(d) & 3(3)(j) Consumer Rights Directive).
The EU’s reliance on information regulation with food is, therefore, relatively greater than
in other areas of consumer protection. Therefore, analysis of the effectiveness of informa-
tion-based rules is paramount in the food sector. Hence, the subsequent sections of this
article assess whether EU food information law leads to consumers who are well-informed
(“Well-Informed Consumers and Food Information Law” section) and, in turn, empow-
ered (“Empowered Consumers and Food Information Law” section) to make healthy food
decisions.

Well-Informed Consumers and Food Information Law

This section explores the design of the information-based regulatory tool to assess whether,
and how, EU food law can successfully ensure that consumers are well-informed about
nutrition. First, it puts forward a conceptualization of the consumer food information para-
digm: consumers are considered to be well-informed through rules which aim to ensure
that information is sufficient, accurate, non-misleading, clear, and easy to understand. It
then evaluates whether the EU rules actually lead to well-informed consumers by assessing
for the first time whether food information is indeed sufficient, accurate, non-misleading,
clear, and easy to understand. This brings together the critiques of relevant rules related to
healthy food choices in a unified argument demonstrating that food information law fails to
lead to well-informed consumers. In assessing weaknesses, this section also offers sugges-
tions for reforms. In short, it argues that the current EU rules do not lead to well-informed
consumers but can be improved. Aspects of this have been explored to some extent in the
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literature on specific issues, such as the average consumer benchmark, front-of-pack nutri-
tion labelling, and food claims (Friant-Perrot & Garde, 2014; Garde, 2010; Gokani, 2022;
MacMaolain, 2008, 2014). Significant gaps remain, which this section seeks to complete,
such as the rules on clear food information.

Consumer Food Information Paradigm

Food information law—that is to say “Union provisions governing the food information”
(Article 2(b) FIC)—is explicitly focused on informing consumers. Regulation 178/2002
on the general principles and requirements of food law (“General Food Law Regulation,”
“GFLR”) sets out the general principles of EU food law. Article 5(1) GFLR declares the
general objective of ensuring “a high level of protection of human life and health and the
protection of consumers’ interests, including fair practices in food trade.” Article 8(1)
GFLR states “Food law shall aim at the protection of the interests of consumers and shall
provide a basis for consumers to make informed choices in relation to the foods they con-
sume.” It shall aim for the “prevention of...practices which may mislead the consumer.”
The Food Information to Consumers Regulation states that it aims for a high level of con-
sumer protection taking into account consumers’ “information needs” and “lays down the
means to guarantee the right of consumers to information” (FIC, Article 1 & Recitals 3,
17, 26, 37). The Food Claims Regulation also refers to giving “the consumer the necessary
information to make choices in full knowledge of the facts” (FCR, Recital 9).

Beyond mere aims, Article 16 GFLR prohibits misleading labelling, advertising, and
presentation of food products and the information made available about them. The body
of EU food law is structured around the principle of lex specialis derogat legi generali.
Therefore, consumer food information is mainly governed by more specific measures. In
particular, the Food Information to Consumers Regulation regulates all food information
made available to the final consumer under the responsibility of the food business opera-
tor (FIC, Articles 1 & 2). It regulates information through three sets of rules. First, some
rules govern all food information. These rules require, in particular, that food information
“shall not be misleading” and “shall be accurate, clear and easy to understand for the con-
sumer” (FIC, Article 7). Second, other rules require that certain food information be given
on a mandatory basis, such as a list of ingredients or a nutrition declaration (FIC, Chapter
IV). Exceptions and detailed provisions are provided, including requiring that this informa-
tion appears on the packaging (FIC, Article 9). Third, some rules apply only to voluntary
information (FIC, Chapter V). In particular, voluntary food information shall not “mislead
the consumer,” “shall not be ambiguous or confusing” (FIC, Article 36), and shall not “be
displayed to the detriment of the space available for mandatory food information” (FIC,
Article 37). The Food Information to Consumers Regulation is also without prejudice to
more specific provisions (FIC, Article 1(4) & Recital 38).

The Food Claims Regulation is more specific. It covers food claims. A claim is defined
as “any message or representation, which is not mandatory under [EU] or national legisla-
tion, including pictorial, graphic or symbolic representation, in any form, which states, sug-
gests or implies that a food has particular characteristics™ given through “commercial com-
munications whether in the labelling, presentation or advertising of foods” (FCR, Articles
1(2) & 2(2)(1)). Two types of food claims are regulated. One is a health claim, which is any
claim that states, suggests or implies that a relationship exists between a food and health
(FCR, Article 2(2)(5)). This would include, for instance, “oats help reduce cholesterol.”
Health claims may only be used if the claim appears on the health claims register following
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a successful application for approval made to the Commission. Other requirements include,
for instance, that health claims must be accompanied by a statement “indicating the impor-
tance of a varied and balanced diet and a healthy lifestyle” (FCR, Article 10(a)). The other
type of food claim is a nutrition claim. This is any claim which states, suggests or implies
that a food has particular beneficial nutritional properties due to the energy, nutrients or
other substances it contains, does not contain or contains at a reduced or increased rate
(FCR, Article 2(2)(5)). A nutrition claim would include, for instance, “low in fat.” Only the
30 nutrition claims listed in the FCR Annex may be used. Both health and nutrition claims
must also satisfy overarching conditions, including on consumer understanding, scientific
validity and that they shall not be “false, ambiguous or misleading” (FCR, Chapter II).

More specific measures also apply. These include “quality schemes,” which do not regu-
late quality but, rather, regulate whether specific products may be labelled and marketed
under specific designations (Regulation 1151/2012) (MacMaoldin, 2001). For example,
feta cheese may only be designated as such if it is produced in certain parts of Greece
(Regulation 1107/96, Annex). There are other product-specific and sector-specific rules.
For instance, soy-based dairy alternatives may not be designated as “milk,” which is
defined as an animal product (Regulation 1308/2013, Annex VII; Case C-422/16 (2017)).
Some products have specific labelling rules, such as some chocolate products requiring
labelling on the content of cocoa solids (Directive 2000/36/EC, Article 3). Finally, food
information law is embedded in the broader framework of EU law, including the general
principles of internal market law.

Collectively, this body of rules seeks to ensure that consumers are given food infor-
mation that is sufficient, accurate, non-misleading, clear, and easy to understand and they
are, therefore, well-informed. The remainder of this section measures the success of these
objectives.

Sufficient Food Information

The Food Information to Consumers Regulation requires that 12 mandatory particulars are
given: legal name of the food; list of ingredients; quantity of certain ingredients; net quan-
tity of the food; date of minimum durability or use by date; special storage conditions;
name and address of the food business operator; country of origin or place of provenance
in certain circumstances; alcohol content for beverages with more than 1.2% alcohol by
volume; instructions for use where appropriate; and a nutrition declaration (FIC, Article
9(1)).

The nutrition declaration is the primary disclosure to help improve nutrition. This
requires the energy and macronutrient (fat, saturated fat, carbohydrate, sugar, protein, and
salt) content of food to be labelled (FIC, Article 30(1)). This must be declared per 100 g/
ml as sold (FIC, Articles 31 & 32), which can help consumers compare different prod-
ucts. However, such comparisons are primarily useful when comparing similar products,
as similar products may have comparable water content or portion sizes, whereas dissimi-
lar products may not (Scarborough et al., 2007). Despite this, there is no requirement to
provide nutrition information per portion. Indeed, there is also no requirement to provide
information on recommended portion sizes, which is concerning because consumers are
now eating larger portions and, thus, more calories (Vermeer et al., 2014). Helpful infor-
mation on food satiety (Blundell & Bellisle, 2013), and ultra-processing which is linked
to adverse health outcomes (Pagliai et al., 2021), is also not required. Moreover, the dec-
laration provides only non-interpretive information, whereas evaluative information helps
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consumers make healthier choices. For instance, the weight content of fat per 100 g/ml is
declared, but consumers are not advised whether the fat content is healthy or unhealthy in
absolute terms or relative to other products (Friant-Perrot and Gokani, 2020; Hersey et al.,
2013; Peonides et al., 2022).

An ingredients list is also required (FIC, Article 9(1)(f)), but this can also be insuf-
ficient. Ingredients are listed in descending order by weight, but the actual quantity of an
ingredient is not required unless the ingredient, particularly, is emphasized on the label-
ling. For instance, consumers may be aware that a product contains fruit, but they will not
necessarily learn the quantity of fruit. Similarly, some ingredients are more or less healthy
than others, but consumers are not advised about the content or health consequences of
some ingredients, such as trans fatty acids.

Mandatory particulars are also insufficient because they are only required on packaging
(FIC, Article 12(2)) and, in the case of distance sales, on the website (FIC, Article 14(1)).
Information on packaging may help the buyer and, if different, also sometimes the person who
is consuming the product. However, purchase intentions are also influenced in the absence of
packaging. For instance, consumers can make decisions in response to television advertising
(Chandon & Wansink, 2012), but nutrition information is not required on such advertising.

These insufficiencies are amplified because of the variety of exemptions. Most manda-
tory particulars are not required for products in smaller packaging (FIC, Article 16(2)).
A nutrition declaration is not required for 19 products or product categories (FIC, Article
16(3)). It is also not required in the out-of-home food sector, such as takeaways, despite
consuming a significant proportion of calories from such outlets (European Commission,
2020d; Nyugen & Powell, 2014).

Most inexplicable are the exemptions for alcohol (Gokani, 2024). Alcohol ranks among
the top risk factors for disability and mortality (Lim et al., 2012) and is a causal factor in
more than 200 disease and injury conditions (WHO, 1992). Alcoholic beverages contain
a variety of ingredients, and 1 gram of alcohol contains 7 kcal (Wannamethee & Shaper,
2003). There is a deficit in consumer knowledge and understanding of the nutritional con-
tent, ingredients, and health consequences of alcohol consumption; and consumers are
interested in alcohol information (Grunert et al., 2018). Alcohol is defined as food under
EU law (GFLR, Article 2). Despite this, beverages with an alcohol content above 1.2% by
volume are exempt from a nutrition declaration and ingredients list (FIC, Article 16(4)).
Even the Commission has itself acknowledged that there are no objective reasons for the
exemptions (European Commission, 2017).

Accurate and Non-misleading Food Information
Inaccurate information is prohibited (FIC, Article 7(2)). Nevertheless, accurate information
can still be misleading. It may be incomplete or can lead consumers to misperceive mes-

sages through semantic confusion (Hastak & Mazis, 2011). Food information law protects
consumers from misleading food information through three sets of rules.

Mandatory Information
First, the ways mandatory disclosures must be given are set out in detailed rules designed

to be non-misleading. In some circumstances, however, these can actually be misleading.
For instance, the nutrition declaration may also be expressed as a percentage of consumers’
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reference intake (FIC, Article 32(4)). However, percentage of reference intake can be mis-
leading because it is a nominal value based on the needs of an average adult female (EFSA
Panel, 2013). It is, therefore, inaccurate for most of the population, including many women.

Similarly, where nutrition information is given per consumption unit (FIC, Article 33),
this can also be misleading because a single consumption unit (such as one square of a
chocolate bar) may not reflect a portion size (such as an entire chocolate bar). Likewise,
information per portion can also be misleading. This is because, when declared portion
sizes reflect larger real-world portion sizes, this may mislead consumers to think that large
portions are healthy, which can normalize unhealthy consumption. On the other hand,
where portion sizes reflect smaller idealized sizes, the nutrition declaration will not reflect
actual consumption.

Voluntary Information

Second, certain types of voluntary food information, most notably nutrition and health
claims, are regulated by detailed rules. Nutrition and health claims (discussed above) pro-
vide positive information about the nutritional or health effects of a food product. Both
nutrition and health claims are subject to general rules, particularly that they shall not be
false, ambiguous or misleading (FCR, Article 3). Nutrition claims may only be used if
listed in the FCR Annex; and health claims may only be used if approved by the Commis-
sion. Therefore, many inaccurate and misleading claims are not permitted. However, even
accurate food claims may not be well understood by consumers (Grunert et al., 2011). For
instance, the claim that “iron contributes to the reduction of tiredness and fatigue” may be
used without any explicit requirement to mention that this only applies when there is inad-
equate dietary intake (EFSA Panel, 2010).

Health and nutrition claims can also be misleading because they are marketing tools for
unhealthy products. For instance, children’s cereal with significant levels of added sugars can
be labelled with promotional claims such as “high in fibre” or “contains calcium.” When
specific claims are given, general claims (such as “this food is nutritious”) might also be
used (FCR, Article 10(3)). Consumers over-generalize the positive qualities of claims, which
creates a “health halo,” leading consumers to think that products are healthier than they are
(Chandon & Wansink, 2007; Lihteenmiki, 2013). For example, a yoghurt may be labelled
“low in fat,” which makes it seem healthier even if fat has been replaced with a large amount
of sugar. Food claims influence purchasing decisions (Talati et al., 2017b) and increase the
consumption of unhealthy food (Oostenbach et al., 2019). Article 4 FCR required the Com-
mission to adopt nutrient profiling by 2009 so that unhealthy products can no longer be mar-
keted with claims, but thus far there are no proposals (European Commission, 2020a).

All Information

Third, Article 7 FIC requires that food information “shall not be misleading.” Empha-
sis is given to voluntary food information, which shall “not mislead the consumer, as
referred to in Article 7 (FIC, Article 36(2)). In line with general consumer protection
law, whether or not information is misleading is assessed against the benchmark of
the average consumer (FIC, Recital 16). The “average consumer” is “reasonably well
informed and reasonably observant and circumspect taking into account social, cultural
and linguistic factors” (Case C-210/96, 1996. In assessing how this notional average
consumer responds to information, the CJEU has held that this consumer is an active
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player in the market who reads information but will pay less attention to everyday prod-
ucts; will have background but not technical knowledge; will be critical towards infor-
mation and not take it literally; and will not be misled easily if sufficient information
is available (see Duivenvoorde, 2015). For instance, in Darbo, the CJEU held that the
average consumer would not be misled by the claim that jam was “naturally pure” where
it contained a gelling agent, provided this was included in the list of ingredients. It held
that the average consumer would know that jam can only be made using a gelling agent
and would read the ingredients list (Case C-465/98, 2000). A decade-and-a-half later, in
Teekanne, the CJEU reflected on the principles arising from Darbo and held that where
food labelling as a whole gives the impression that a particular ingredient is present,
even though that ingredient is not in fact present and not listed in the ingredients list,
such labelling could be misleading (Case C-195/14, 2015). Even if the CJEU has, to
some extent, now acknowledged a degree of real-world behaviour, the benchmark still
views consumers as rational actors.

There are several difficulties with the rational actor model (Sunstein, 2011). One dif-
ficulty is the extensive and well-established inconsistency between the assumed behav-
iour of the average consumer and the actual behaviour of consumers in the real world
(Micklitz, 2014). For food information to lead to changes in behaviours, consumer
decision theories reveal that consumers must be exposed to food information and per-
ceive it; understand it and draw correct inferences; and integrate it with other informa-
tion, which leads to an evaluation of the product and eventually a purchasing decision
(Grunert et al., 2010). At all these stages, the rational actor model assumes that con-
sumers act with System 2 of the brain. This system is effortful, self-aware, and slow.
However, many food decisions are actually made using System 1. System 1 is effort-
less, unconscious, and fast. It is also subject to biases and uses heuristics to reach deci-
sions (Institute for Government, 2010). For instance, extensive research, particularly in
behavioural economics, shows that consumers prefer stability. They form habits which
can make moving away from default food choices difficult. Consumers have limited
cognitive capacity and often evaluate only the most salient information. Consumers are
influenced by others. For instance, celebrity endorsements can be more influential than
nutrition information. Cognitive dissonance may lead consumers to avoid information
if that information conflicts with their choice of unhealthy food. Therefore, decisions
made using System 1 are not always rational decisions (Samson & Wood, 2010).

Another difficulty with the model is that, even if consumers do make rational choices,
rational choices are not necessarily healthy choices. Rational decisions are often made
using a cost-benefit analysis to achieve the greatest net benefits for whatever values are
personal to the individual consumer (Korobkin & Ulen, 2000). In a given context, many
ends may be rational in light of personal and market factors but may not necessarily pro-
mote healthy diets. For example, a single parent working full-time on a low income may
rationally choose to purchase food that is locally available, has high energy per unit cost
and is quick to prepare, even if this might be less healthy.

Clear and Easy to Understand Food Information
Food information shall also be “clear and easy to understand” (FIC, Article 7). These

relatively new requirements show an evolution in food information law and may be able
to help mitigate some of the limitations in the rules presented thus far.
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Clear

Food information shall be “clear” (FIC, Article 7). This is a visibility requirement linked
with “easy legibility” (FIC, Recitals 9 and 26). This visibility requirement is reinforced
in the case of mandatory information, which shall be “available” and “easily accessible”
directly on the package (FIC, Article 12); be “marked in a conspicuous place in such a way
as to be easily visible, clearly legible and indelible”; printed “in such a way as to ensure
clear legibility”’; and shall not be “hidden, obscured, detracted from or interrupted by any
other written or pictorial matter or any other intervening material” (FIC, Article 13). These
requirements are limited in informing consumers as the visibility requirement does not
translate to a noticeability requirement. For instance, the mandatory nutrition declaration
may appear on the back of packaging, where it is less noticeable, instead of on the front.
Similarly, “legibility” is defined as “the physical appearance of information, by means of
which the information is visually accessible to the general population” (FIC, Article 2(2)
(m). Yet, the minimum character height of mandatory particulars can be less than 0.9 mm
(FIC, Article 13). The visibility requirement is also reinforced with voluntary information,
which shall “not be displayed to the detriment of the space available for mandatory food
information” (FIC, Article 37). However, voluntary information on labels—such as promi-
nent cartoon characters, bright colours or food claims—can be distracting and detrimental
to the noticeability of mandatory food information (Hawkes, 2010), even if it is not strictly
detrimental to the space available.

On the other hand, “clear” also relates to clarity of meaning, not least as it is linked to
“comprehensible” and “understandable” (FIC, Recitals 9 and 26). This is reinforced with
voluntary information, which shall not be “ambiguous or confusing for the consumer”
(FIC, Article 36(2)(b)). Even this, however, requires assessment against the benchmark of
the average consumer, which is too far removed from real-world behaviour.

Easy to Understand

To increase the understanding of food information, the requirement that food information
shall be “easy to understand” (FIC, Article 7(2)) may be more helpful. “Easy to under-
stand” seems to require that consumers “know the meaning of something” (Cambridge
Dictionary, n.d.). This requirement does not seem to require consumers “to know why or
how something happens or works” (Cambridge Dictionary, n.d.). For example, Recital 37
FIC states “it is important to ensure in this respect that the final consumer easily under-
stands the information provided on the labelling. Therefore, it is appropriate to use on the
labelling the term ‘salt’ instead of the corresponding term of the nutrient ‘sodium.”” This
suggests that the requirement is focused on the literal meaning of words rather than the
significance of the meaning, which is why there is no suggestion that consumers should
understand the health consequences of salt in diets.

Moreover, the requirement does not seem to have practical significance for manda-
tory information because mandatory requirements must be given in prescribed forms. For
instance, the mandatory nutrition declaration provides non-interpretive facts in a mono-
chromatic table of words and numbers in small font at the back of packaging. This can
be difficult to understand (Campos et al., 2011). Strong evidence shows that front-of-pack
nutrition labelling—such as Traffic Light Labelling or Nutri-Score—is easy to see and easy
to understand (Kelly & Jewell, 2018). However, many schemes are prohibited under EU
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law, and Member States are prevented from making such labelling mandatory (FIC, Article
35) (Gokani, 2022; Gokani & Garde, 2023).

Vulnerable Consumers

The limited effectiveness of the “clear” and “easy to understand” requirements also rep-
resents a missed opportunity to contribute to tackling health inequalities. In the EU, the
distribution of diet-related diseases is far from equal among different groups of consumers
(European Commission, 2013). The lower the socioeconomic position of the consumer,
the more likely they are to be negatively affected by unhealthy diets and diet-related dis-
eases (Drewnowski, 2009). Distinguishing different groups of consumers can help identify
those in need of greater protection (Hedegaard & Wrbka, 2016). However, neither the Gen-
eral Food Law Regulation nor the Food Information to Consumers Regulation refers to the
needs of different groups of consumers. Indeed, the impact assessment accompanying the
Food Information to Consumers Regulation proposal explicitly omitted an assessment of
equality issues (European Commission, 2008).

This is all the more disappointing as, only a few years earlier, Article 5(3) UCPD
introduced a test for vulnerable consumers for unfair commercial practices, even if this
test has been subject to extensive critique (Domurath, 2013; Friant-Perrot & Gokani,
2020; Kaprou, 2020; Reich, 2016; Wilhelmsson, 2007). Moreover, even if the UCPD pro-
visions are of limited value to food information, as food information is usually governed
by more specific legislation, they have served as inspiration for food law. There is some
recognition of consumer vulnerability in food law in the preamble to the Food Claims
Regulation. Recital 16 FCR, in particular, states that “[w]here a claim is specifically
aimed at a particular group of consumers, such as children, it is desirable that the impact
of the claim be assessed from the perspective of the average member of that group.” This
is rather unambitious. First, the recital only applies where “a claim is specifically aimed
at a particular group of consumers.” In contrast, many claims will not be aimed at specific
groups but will still be seen by them. Second, the recital refers to “particular group of
consumers, such as children” which is unlikely to consider broader socioeconomic factors
of vulnerability, such as poverty or a lack of education (Waddington, 2020). Third, it is
difficult to determine who an “average” member is and what characteristics they would
have. Fourth, the provision is unlikely to provide an enforceable rule. This is because
the assessment is merely “desirable.” Moreover, recitals are interpretive tools for under-
standing the main text of legislation. They can affect the meaning of an ambiguous provi-
sion but cannot restrict the meaning of an unambiguous provision (Case C-424/10 and
C-425/10, 2010, paras. 37 & 43-43; Case C-162/97, 1998, para 54; Klimas & Vaiciukaite,
2008). In this respect, the operative provisions of the Food Claims Regulation state that
the average consumer benchmark is the applicable test.

Therefore, food information is assessed against the average consumer benchmark (dis-
cussed above), which only takes into account the average consumer’s vulnerabilities (Case
382/87, 1989; Wilhelmsson, 2007). While the benchmark is unrealistic for many consum-
ers, it is particularly unrealistic for members of lower socioeconomic groups. This can be
because intrinsic factors, particularly the biases and heuristics described above, can be
exaggerated. For instance, poverty causes negative affective states, leading to short-sighted
decision-making, which can reinforce habitual unhealthy food behaviours. Similarly, con-
sumers from some socioeconomic groups may have less functional literacy or background
knowledge of nutrition. Extrinsic factors also play a part. For instance, a lack of local
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availability of healthy products and access to transport can make obtaining healthy food at
affordable prices more difficult for consumers who do not have private transport. If infor-
mation regulation is generally less effective for worse-off consumers, the reliance on food
information law would appear to reinforce population health inequalities (Gokani, 2018).

Empowered Consumers and Food Information Law

If consumers do not have sufficient, non-misleading, clear, and easy to understand informa-
tion, and are not, therefore, well-informed, this indicates weaknesses in the EU’s design of
the information-based regulatory tool to inform consumers well. This section moves on to
the choice of information-based rules to empower consumers. It offers the first assessment
of whether food information law, if it could inform consumers well, would empower con-
sumers to make healthy food choices. First, building on research on consumer empower-
ment (Lincoln et al., 2002; Thggersen, 2005), it shows that empowerment to make healthy
food decisions results from a myriad of interacting intrinsic and environmental factors.
Information is only one factor, but the EU’s approach is too narrowly focused on this. It
argues, therefore, that the EU’s current approach to improving nutrition through empow-
erment with information should be met with scepticism. Second, building on research on
determinants of food choices (Chen & Antonelli, 2020), this section considers how, if the
EU continues to rely on information regulation, such an approach could be modified to bet-
ter contribute to empowerment. It argues that information rules should be better designed
and that the inherent limitations of empowerment by information should be acknowledged
through complementary substantive non-information-based measures allowing information
to be better utilized.

Realizing Food Choice Empowerment

Food information law does not explicitly refer to consumer empowerment. Instead, the link
between informing consumers and empowering them is set out in policy documents (dis-
cussed above). In the Green Paper on Healthy Diets, the Commission asserted that “Con-
sumer policy aims to empower people” and that nutrition information and education are an
“important element” (European Commission, 2005). The purpose of information there was
to empower consumers to make “informed choices” regarding their diet. However, there
was no explicit reference to empowering consumers to make healthy or healthier choices.
The Obesity White Paper (European Commission, 2007b) discussed information regula-
tion, but there was no discussion on how information regulation could lead to empower-
ment. The aim of informing consumers was to make “rational” decisions. The Action Plan
on Childhood Obesity (European Commission, 2014) includes discussions on information
in a section headed “Inform and empower” but makes no other reference to empowerment.

The explicit link between informing consumers and empowering them to make healthy
food decisions has emerged in more recent documents. While the New Consumer Agenda
states that consumers expect to be empowered to make “informed” choices (European
Commission, 2020b), the Farm to Fork Strategy declares that one of the EU’s objectives is
to empower consumers to make “informed, healthy” food choices (European Commission,
2020c). Europe’s Beating Cancer Plan further strengthens this by stating that proposals
for harmonized food labelling will “empower consumers to make informed, healthy...food
choices” (European Commission, 2021b). This represents a marked departure from earlier
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documents. The Commission now asserts that the aim of consumer empowerment is not
only to make informed, rational decisions but also informed, healthy decisions.

To realize empowerment to make informed, rational, and healthy food decisions,
it is necessary to understand what it means to be empowered. This concept is rooted in
power and requires that individuals gain control in the choice environment (Pires et al.,
2006). Definitions of empowerment depend on the conceptual lens used to understand
power. Under the consumer sovereignty model, consumers are empowered when they act
as rational agents. This is a neoclassical economic model according to which consumers
are actors maximising their utility by exercising reason. This enables them to know who
they are, what they want, their best interests, and how these may be pursued (Slater, 1997).
On the other hand, under the cultural power model, industry seeks to control choices, and
empowerment is strategic behaviour where consumers resist the choice-influencing condi-
tions created by commercial actors (Denegri-Knott et al., 2006). Within these definitions,
empowerment can be a subjective state related to increased abilities or an objective state
related to greater understanding (Nardo, 2012). Even if there is no agreement on one spe-
cific definition, there is consensus that empowerment is a process of consumers gaining the
power to achieve an end, such as buying healthy food conveniently and affordably, rather
than merely the availability of tools or means to achieve an end that may be practically dif-
ficult (Lincoln et al., 2002).

The EU’s food policy documents do not articulate what it means to be empowered.
Guidance on this can be found in the EU’s broader consumer protection policy documents.
In the Consumer Policy Strategy 2007-2013, the Commission stated that “[e]mpowered
and informed consumers can more easily make changes in lifestyle and consumption pat-
terns contributing to the improvement of their health” (European Commission, 2007a,
section 5.4). In its Staff Working Paper on Consumer Empowerment, the Commission
characterized empowerment as permitting consumers to “make optimal decisions by
understanding their preferences and the choices available to them” (European Commis-
sion, 2011). In the Consumer Agenda, the Commission stated that empowered consumers
“can actively participate in the market and make it work for them by exercising their power
of choice” (European Commission, 2012). The Commission’s view of empowerment is
aligned with the consumer sovereignty model. This is far too narrow, not least because,
as seen above, consumers are not often rational agents. Moreover, even if consumers have
power in some situations, they may not have it in other situations or always.

To the extent that consumer empowerment is having the power to achieve an outcome,
it is linked to autonomy, which is itself rooted in the idea that consumers make and enact
decisions independently, free from external influences imposed by other agents (Werten-
broch et al., 2020). These concepts are about self-determination (Ryan & Deci, 2006).
However, consumers do not live and shop in insulated environments without external
influence. To empower consumers, and grant them the autonomy to make healthy deci-
sions, the food environment should be conducive to consumers genuinely using health-
related information. The EU is well positioned to identify features of the market which
not only impede but also facilitate this (Nardo, 2012; Thggersen, 2005). In the Consumer
Policy Strategy 2007-2013, the Commission stated that consumers are empowered when
they have “real choices, accurate information, market transparency and the confidence
that comes from effective protection and solid rights” (European Commission, 2007a, sec-
tion 3). In its Staff Working Paper on Consumer Empowerment, it is stated that empower-
ment results from both the “skills, knowledge and assertiveness of consumers themselves”
and the “protection, rules and institutions designed to support them” (European Commis-
sion, 2011, paras. 1-3 & 12-15). In the Consumer Agenda, the Commission stated that
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“empowering consumers means providing a robust framework of principles and tools” and
a “robust framework ensuring their safety, information, education, rights, means of redress
and enforcement” (European Commission, 2012).

As with the definition of empowerment, these views on achieving empowerment are
narrower than in research literature. Researchers in multiple disciplines have explored
the factors influencing consumer food choices. These can relate to food-internal fac-
tors, such as taste; food-external factors, such as food information and physical envi-
ronments; personal-state factors, such as physiological needs and habits; cognitive fac-
tors, such as skills and attitudes; and sociocultural factors, such as culture and political
elements (Chen & Antonelli, 2020). These broader factors are not acknowledged by the
Commission, which instead focusses on safety; information and education; and rights. If
food choice is a function of both multiple intrinsic consumer qualities and external envi-
ronmental factors, giving consumers information is not on its own empowering them.
Rather, it is helping create the ability, or enabling, some consumers to make healthier
food choices (Brennan & Coppack, 2008; McGregor, 2005). Therefore, the EU’s strong
emphasis on information regulation to empower consumers to make healthy decisions
should be met with scepticism.

Information Regulation as One Important Part of Empowerment

Even if information regulation cannot, on its own, empower consumers, it is a signifi-
cant contributor, or precursor, to achieve empowerment. For information to contribute to
empowering consumers to make healthy decisions, two conditions are needed. First, the
information rules should be well-designed. Second, the limitations of information should
be recognized.

For well-designed rules on mandatory labelling, the EU needs to reflect on developing
evidence-based and context-sensitive rules on whether consumer information is provided;
what is provided; where and when; and how it is provided. This might help overcome the
generally weak current rules described above, which are not based on strong evidence. The
EU’s focus on mandatory food information, particularly on labelling, can be developed as
suggested above. For instance, nutrition information could be given in advertising. Food
information, particularly nutrition information, should be provided in a way which allows
consumers to understand not only the literal meaning but also the implications for health
through mandatory front-of-pack-nutrition labelling (Feteira-Santos et al., 2020; Talati,
2017a), such as Nutri-Score which has been shown to increase consumer understanding of
the nutritional quality of food (Egnell et al., 2019). Even though the Commission is cur-
rently permitted to introduce implementing acts (FIC, Article 35(6)), it was only in 2020
that it committed to proposing harmonized front-of-pack nutrition but it continues to miss
its 2022 deadline (Gokani, 2022; European Commission, 2020c).

Of the possible interventions, regulating mandatory information alone has been
described as the “least protective approach possible” (Willett & Morgan-Taylor, 2012).
As described above, regulating voluntary information, including marketing messages, is
also essential. Food claims should be prohibited for less healthy products and vulnerabil-
ity should be accepted as the norm. The Commission was required to introduce nutrient
profiling by 2009 (FCR, Article 4(1)), but its commitment to do so only appeared in 2020.
Again, it continues to miss its own 2022 deadline to issue proposals (European Commis-
sion, 2020c). Food claims are only one form of voluntary food information. Other forms
of information-based food marketing are also designed to, or have the effect of, increasing
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the recognition, appeal, or consumption of unhealthy food (Folkvord & Hermans, 2020).
Indeed, marketing information—including logos and cartoon characters on labelling, event
sponsorship and television and digital advertising—is one of the key drivers of the obesity
epidemic (Swinburn et al., 2019). While the EU has made some attempts to protect chil-
dren from harmful marketing, this is ineffective. Directive 2010/13 concerning the provi-
sion of audiovisual media services (“Audiovisual Media Services Directive,” “AVMSD”)
regulates marketing but focuses on industry self-regulation. Article 9 AVMSD states that
“Member States and the Commission shall encourage media service providers to develop
codes of conduct” to regulate unhealthy food advertising to children. It is well documented
that industry self-regulation is riddled with loopholes and is inadequate. Even though the
AVMSD grants Member States the option to adopt stricter standards, this is circumscribed
by the state of establishment principle, which prevents such standards from being applied
to audiovisual media service providers established in other territories. With clear evidence
that food marketing to children increases the consumption of unhealthy food (Gokani et al.,
2022; Smith et al., 2019), the EU needs to reform these rules to protect consumers effec-
tively (Bartlett & Garde, 2013, 2017; Garde, 2020).

More Substantive Interventions and Consumer Empowerment

How consumers make food decisions is multifactorial and complex. Different types of
environmental influences operate across multiple domains. At the individual level, food
choices are influenced by factors such as attitudes and preferences, including taste pref-
erences acquired during childhood. In the social domain, family settings and interactions
with friends and others can impact food choices through, for instance, social norms. The
physical environment influences which foods are available, accessible and promoted. For
example, unhealthy food products tend to be less available than healthy products. Macro-
level factors also play a significant role in dietary choices. For example, income and socio-
economic status have an impact on food choices. Ecological models of food decisions show
that these factors interact to influence food decisions (Glanz et al., 2005).

As the EU has acknowledged, it needs to “enhance EU consumers’ welfare in terms of
price, choice, quality, diversity, affordability and safety” and “protect consumers effectively
from the serious risks and threats that they cannot tackle as individuals” (European Com-
mission, 2007a). Food requires tackling the commercial determinants of health that drive
poor nutrition (de Lacy-Vawdon & Livingstone, 2020; Hastings, 2012; Swinburn et al.,
2019). These industry practices are designed to maximize product sales by encouraging
individuals to over-consume unhealthy food at the expense of healthy food. This includes
creating new, highly palatable products, promoting them aggressively, selling them at
lower prices than healthy food, packaging them in large ready-to-eat portions and selling
them in widely accessible locations (Swinburn et al., 2019).

Improvements in individual behaviours are more likely if the environments within
which food choices are made support healthy food options. Population-level improvements
in diets are unlikely to be achieved sufficiently until environmental influences are identified
and modified (Larson & Story, 2009). Environmental measures can help in two key ways.
They allow well-designed information rules to be most effective, and they also promote
healthier decisions independently of information measures.

Several substantive interventions have been identified that can help create a more health-
promoting marketplace, and WHO promotes interventions that are both effective and cost-
effective (WHO, 2017). This includes product reformulation. This is the process of altering
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the composition of a food product to improve its nutritional profile. Reformulation can lead
to products with a healthier profile, even if it does not eliminate concerns about consuming
too much of a product. Consumers usually accept, buy, and consume reformulated prod-
ucts, resulting in an overall improvement in the nutritional composition of purchased food.
Overall, food reformulation leads to improved nutritional intake. This can lead to a sta-
tistically significant improvement in outcomes for diet-related diseases such as mortality
from cardiovascular disease. Particular success has been seen with reformulating products
to reduce salt and saturated fat from processed food products (WHO, 2020).

Portion sizes of processed food, which have increased in recent years, can also be
reduced. It is well established that consumers consume more food when offered larger por-
tions or packages. Sustained reductions in portion sizes reduce the average daily energy
consumption, and studies indicate that limiting portion sizes can generate substantial health
benefits (WHO, 2020). Other WHO recommendations include fiscal policies, including
higher taxation of food high in salt, sugars and fat, and subsidies for healthier products.
Evidence shows that fiscal policies can reduce purchases and consumption of taxed foods,
encourage product reformulation, increase awareness of healthy eating, and even generate
revenue that can be used for health purposes (WHO, 2022).

Other recommended policies may be less obvious. For instance, improvements in pub-
lic procurement can improve the quality of diets. Healthy public food procurement and
healthy food services establish nutrition criteria to increase the availability of foods that
promote healthy diets or limit the availability of unhealthy products. This can be applied
to food served and sold through government institutional settings, such as schools and hos-
pitals. This can improve the quality of food eaten, increase the understanding of nutrition,
strengthen local food systems by promoting purchasing from local producers and improve
health equity across population groups (WHO, 2021).

Food Information Law and Healthy Food Decisions

This article has argued that with respect to nutrition, EU food information law is based on
two ideas or beliefs. The first is that consumers are (only) given food information that is
sufficient, accurate, non-misleading, clear, and easy to understand and they are, therefore,
well-informed. Second, that well-informed consumers are empowered to make healthy
food choices. This article has shown that both of these beliefs are misguided and, therefore,
the EU’s strong emphasis on regulating consumer food information to improve diets is mis-
placed and cannot contribute meaningfully to reducing diet-related diseases. This is not to
suggest that information regulation is unimportant. Rather, it is to make two other claims.
First, food information law, in its current form, does not lead to well-informed consumers,
but, rather, leads to some consumers making better informed decisions. Second, food infor-
mation law, on its own, does not empower consumers to make healthy food decisions, but,
rather, may enable some consumers to make healthier food decisions.

As the EU’s Farm to Fork Strategy declares that one of the EU’s objectives is to
empower consumers to make informed, healthy food choices (European Commission,
2020c¢), the findings of this article have two policy implications for the consumer food
information paradigm. On the one hand, the EU needs to develop its food information
rules so that the rules better contribute to informing consumers well. On the other hand,
the EU needs to reflect on the limitations of information in its response to unhealthy
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diets and acknowledge better the need for more substantive non-information-based
measures that can promote the use of information and also more broadly create an envi-
ronment where healthy decisions are easier.

Even if any of this seems ambitious, it is not unfeasible. The EU has competence to
address the internal market in food in line with its obligation to promote a high level of
consumer protection and public health (TFEU, Articles 9, 12, 114, 168, and 169) (Ale-
manno & Garde, 2013, 2014). Attempts to improve information regulation in other areas
of consumer law have been more successful. With tobacco, for instance, packaging with
financial offers is prohibited (Directive 2014/40/EU, Article 13). The EU also prohibits
radio advertising and sponsorship of cross-border tobacco events (Directive 2003/33/EC,
Articles 4 & 5) and audiovisual commercial communications for tobacco products (Direc-
tive 2010/13/EU, Article 9(1)(d)). EU law permits Member States to introduce standard-
ized tobacco packaging devoid of virtually all forms of voluntary information (Directive
2014/40/EU, Article 24(2)). Attempts to go beyond information through more substantive
measures have also been more successful in other areas of consumer law, where with-
drawal rights, regulation of unfair terms, cure remedies in the sale of goods and other non-
information-based rights are granted.

Underlying broader consumer law is a general trend to move away from values of
freedom of contract and consumer self-reliance and more towards recognizing values of
protecting consumers (e.g., Hesselink, 2016; Willett, 2018). In food, comparatively lit-
tle progress has been made. In the food space, large parts of the unhealthy food industry
have fiercely resisted similar endeavours (Moodie et al., 2013; Nestle, 2013; Tselengidis
& Ostergren, 2019). Consumer protection and public health organizations have not been
heard well enough and cannot commit even a small proportion of the same resources as
industry. When opposing effective policies, tactics the food industry employs include
biased research findings. They lobby and co-opt policymakers and professionals by fund-
ing complex policy organizations, which have become more prominent with the diversifi-
cation of power in the EU (Caraher & Coveney, 2003; Miller & Harkins, 2010). Informa-
tion campaigns and social marketing encourage voters to oppose public health regulation.
These frame the choice to eat unhealthily as a matter of personal freedom; poor consump-
tion as a matter of limited willpower; and state intervention as coercive and oppressive
(Wiist, 2012). Moreover, to deflect criticism, industry promotes positive actions out-
side their own fields of activity under the guise of corporate social responsibility, such
as highly processed food businesses promoting physical activity (McGarrity & Wagner,
2008). Unfortunately, obesity crisis framing is often dislodged by claims that labelling
rules are signs of excessive state intrusion; the food industry does not suffer the same con-
demnation as other industries like tobacco; and the public is not always aware of the link
between food information and dietary choices. Industry often wins when the ideological
inclinations of key actors favour industry positions, as occurred with the rapporteur of the
Parliament committee of the Food Information to Consumers Regulation proposal (Hoff,
2016; Kurzer & Cooper, 2013).

Broader consumer law shows that progress is possible. The EU must move beyond its
current rhetoric (Howells, 2016). Food should not be carved out as an area for weaker
protection. It should lead the trend in broader consumer policy towards evidence-based
information rules with more substantive protection. It is incumbent on the EU to act as it
is EU harmonization that constrains the competence of Member States to introduce effec-
tive national rules (Weatherill, 2012). The EU has, therefore, taken responsibility for con-
sumer protection. In short, the EU can and should act, and all its institutions must find the
necessary political will with the support of Member States.
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